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OPINION

Summary

Southern California Water Company (SCWC) is authorized to include in ratebase $2.0 million of the $3.1 million cost related to its Sonoma Treatment Plant.  The Commission, in Decision (D.) 93‑06‑035, previously determined that due to excess capacity only $1.5 million of the cost should be included in ratebase.  This decision increases the amount in ratebase by $500,000.

Procedural Summary

Prehearing conferences were held on May 17, and September 20, 1999.  On October 4, 1999, Commissioner Josiah L. Neeper issued a Scoping Memo and Ruling of Assigned Commissioner categorizing this proceeding as a ratesetting proceeding and designating Administrative Law Judge Bertram Patrick as the principal hearing officer.  A public participation hearing was held in Clearlake on November 9, 1999, which was well attended.  The customers generally complained about SCWC’s high rates and urged the Commission to deny the request.

Evidentiary hearings were held during June 19–22, 2000.  SCWC and Ratepayer Representation Branch (RRB) filed opening briefs and reply briefs on July 21 and August 11, 2000, respectively, and this matter was submitted for decision.

Background

The source of raw water for the system is Clearlake.  Watershed activities include agriculture, raising of livestock, gravel mining, and recreation.  Clearlake is subject to extensive recreational use and there is substantial development along the lakeshore.  The lake is subject to sewage hazards such as septic tank overflows and accidental discharges of treated or untreated wastewater from regional sewer systems.  Large algae blooms occur during two major periods of the year causing severe taste and odor problems, imparting color to the water, and interfering with coagulation and clogging filters at the treatment plant.  Raw water quality changes continually, requiring close monitoring and frequent adjustment of chemicals for treatment.

In D.89-11-017, the Commission authorized SCWC to construct a treatment plant at a cost of $1,275,000 to serve 2,145 customers with a capacity of 1,050 gallons per minute (gpm).  Upon completion, however, SCWC sought to include the plant in ratebase at a cost of $3,100,500, based on a capacity of 1,500 gpm, even though neither the number of customers nor their maximum daily demand had changed since the Commission authorized the project.  On review, the Commission determined that recovery of only $1,500,000 of this cost should be authorized, since the plant had excess capacity of approximately 500 gpm, or 1/3 of its total capacity.  And, as the Commission further found, “SCWC should not be authorized to include the balance of $1,600,000 in ratebase until such time as its Clearlake customers require additional plant capacity.”  (D. 93-06-035, 49 CPUC2d 511, 519.)

In 1992, when the treatment plant became operational, the Surface Water Treatment Rule
 required that finished water supplied by a treatment plant not exceed a 0.5 Nephelometric Turbidity Unit (NTU) turbidity standard.

In 1993, the Surface Water Treatment Rule, which is currently in effect, was revised to require plants constructed in 1993 and thereafter to provide finished water that did not exceed a 0.2 NTU standard, a more stringent requirement.

In 1995, the Department of Health Services (DHS) issued its Cryptosporidium Action Plan in response to numerous outbreaks of waterborne Cyptosporidiosis that had occurred throughout the United States in the prior ten years.  Because the Cryptosporidium parasite is commonly found in surface water sources, DHS concluded that it is important that water systems using surface water optimize the water treatment process to maximize DHS’ Cryptosporidium removal.  The Cryptosporidium Action Plan sets forth the following water quality goal:

“The Department agrees with and endorses the AWWA surface water treatment plant effluent turbidity goal of 0.1 NTU.  The Department recommends that all water suppliers using a surface water source adopt a philosophy of always optimizing their surface water treatment plant operations in a manner designed to achieve the maximum turbidity removal.  The Department believes that water systems which strive to achieve the AWWA goal and are optimizing their plant will be minimizing the risk to exposure of pathogens, including Cryptosporidium, in the drinking water delivered to their customers.”  (DHS Cryptosporidium Action Plan, Burton, Ex. 1 at B, p. 4.)

In 1996, the California Legislature passed legislation that directed DHS to implement the Cryptosporidium Action Plan.

In 1997, the DHS sent a letter to SCWC reiterating the requirements of its Cryptosporidium Action Plan.  The letter states:

“These goals are not legally enforceable performance standards as those contained in the SWFDTR.  A water system is not in violation of any existing water quality standard if it does not achieve these goals.  However, if a treatment facility is not achieving these goals the Department will expect the utility to take actions, and incorporate those actions into its operations plan, to improve the performance of its treatment facility.”  (DHS letter dated July 9, 1997, emphasis in original Ex. 1 at B, p. 2.)

In 1997, following an inspection of the treatment plant, DHS noted in its report the fact that since 1996, SCWC has been a participant in the U.S. Environment Protection Agency Partnership for Safe Water and had implemented most of DHS’ Cryptosporidium Action Plan, including the settled water and finished water turbidity goals.  In a letter dated January 21, 1998, DHS commended SCWC on its efforts to produce the highest quality treated water for delivery to its customers.

During the 1997 inspection DHS also evaluated the treatment plant’s ability to meet the Cryptosporidium Action Plan goals with respect to its design parameters.  DHS concluded that the major operating design constraint of the plant was the sedimentation basin.  DHS recommended that the sedimentation basin be limited to a rate of 720 gpm because the basin is only eight feet deep.  The 720 gpm capacity of the sedimentation basin determines overall plant capacity because the various treatment processes cannot be operated at different flow rates.  

Position of SCWC

SCWC requests that it be allowed to increase Clearlake District rate base by the previously disallowed $1.6 million because SCWC believes the treatment plant is now fully utilized.

SCWC points out that implementing the Cryptosporidium Action Plan at the treatment plant has benefited Clearlake customers.  The quality of the water produced from the plant has been excellent.  Since SCWC began complying with the Cryptosporidium Action Plan, the finished water turbidity has typically been less than 0.1 NTU.  And, SCWC states that it is dedicated to reducing the risk to its customers of exposure to Cryptosporidium.

SCWC contends that the result of DHS limiting plant capacity to no more than 720 gpm is that the excess capacity that the Commission found in 1992 no longer exists.  DHS requires that for planning purposes SCWC assume a maximum day demand of 500 gallons per customer.  As of year-end 1999, SCWC had 2,102 customers in its Clearlake District, which would require for planning purposes a sufficient capacity to supply a maximum day demand equal to 730 gpm.  Accordingly, SCWC asserts that no excess capacity exists.

Position of Ratepayer Representation Branch (RRB)

RRB argues that DHS has promulgated no new, legally enforceable regulation regarding turbidity since the Commission determined that the plant had excess capacity of approximately 500 gpm.  According to RRB, only the regulations promulgated in California’s Surface Water Treatment Rule, and not the goals recommended in the Cryptosporidium Action Plan, are legally enforceable.

RRB contends that SCWC made a very expensive mistake in constructing the plant with capacity far in excess of that required in 1992, or currently.  RRB points out that neither the number of customers nor the water requirements have increased since 1992 when the Commission determined that the plant had excess capacity.  Further, RRB notes that daily demand has not exceeded 674 gpm since September, 1993.  Accordingly, RRB believes that a further disallowance of 30% would be appropriate since the maximum daily demand is a full 30% lower than the 1000 gpm capacity determined by the Commission in D.93-06-035.

RRB’s witness testified that:  (1) only the regulations of the DHS set forth in the Surface Water Treatment Rule are legally enforceable and must be followed by SCWC; (2) the goals set forth in the Cryptosporidium Action Plan are voluntary and should not be followed by SCWC “unless reasonably and economically achievable”;  (3) the risk of a serious outbreak of Cryptosporidium at the Sonoma Treatment Plant is very low; (4) rates charged customers in the Clearlake District are already very high and the revenue requirement increase associated with SCWC’s request would make rates highly unaffordable; and (5) inclusion of the $1.6 million of disallowed plant in ratebase was not justified.

Further, RRB’s witness testified that Clearlake customers could not reasonably afford to pay the additional $11 per month bill increase resulting from SCWC’s request.  The witness pointed out that the Clearlake District, located in Lake County, is one of the lowest income areas in California.

Response of SCWC

SCWC disagrees with RRB’s contention that SCWC is not required to comply with the Cryptosporidium Action Plan because it is not a “legally enforceable regulation.”  SCWC contends that in so arguing, RRB ignores California’s Surface Water Treatment Rule which RRB admits is an enforceable regulation – and the relationship between the Surface Water Treatment Rule and the Cryptosporidium Action Plan.

SCWC states that in short, the Surface Water Treatment Rule and the Cryptosporidium Action Plan require a finished water turbidity of no more than 0.1 NTU.  SCWC believes it must comply with this requirement.  Further, SCWC points out that, leaving no room for doubt, DHS informed SCWC that if the Sonoma Treatment Plant “is not achieving these goals the Department will expect the utility to take actions, and incorporate those actions into its operations plan, to improve the performance of its treatment facility.”
  

Discussion

Essentially, RRB’s argument in that the 0.1 NTU standard is simply a DHS goal and not a legally enforceable standard.  Apparently, RRB believes ratepayers should only have to pay for a plant that meets the less stringent 0.5 NTU 1992 standard.  We believe it would be irresponsible for this Commission to adopt this argument, even for ratemaking purposes.

The state agency primarily responsible for administering the Surface Water Drinking Water Rules is DHS.  It has previously participated in Commission proceedings where the quality of drinking water was at issue.  In this proceeding, Bruce Burton, District Engineer for the Santa Rosa District of DHS testified with regard to the Cryptosporidium Action Plan and DHS’ inspection of the plant in 1997.  We find his testimony particularly forthright and compelling.

We note that the Commission has independent authority to protect the public health and safety and it has concurrent jurisdiction with DHS over water quality issues arising from water service provided by public utilities.

However, as expressed in the Memorandum of Understanding dated October 26, 1996, DHS and the Commission have agreed that:

1. DHS shall be responsible for the following:

a. To the extent its resources permit, DHS shall be responsible for evaluating and determining all technical aspects of monitoring water quality and identifying SDWA contaminants and for identifying the improvements necessary to provide safe and reliable water supplies.  DHS will advise the CPUC of its recommendations.

•••
2. CPUC shall be responsible for the following:

a. Approving rate changes needed to finance necessary system improvement projects.

•••

DHS is responsible for identifying the improvements necessary to provide safe and reliable water supplies.  And, it is not for the Commission to second-guess DHS.  It is DHS’ recommendation that to achieve an optimum level of water quality (0.1 NTU) the plant must be operated at no more than 720 gpm, if it is to meet DHS’ Cryptosporidium Action Plan goals.  Given DHS’ recommendation, SCWC has no choice but to operate the plant to meet the higher standard, and since ratepayers are currently receiving that benefit, they should pay the reasonable cost for that level of service.  However, for the reasons set forth below, that does not mean that the full cost of the plant should be allowed in ratebase.

SCWC’s argument, in essence, is that since DHS has limited the capacity of the sedimentation basin to 720 gpm, and 730 gpm is the appropriate design flow to serve the number of customers at Clearlake, the entire plant is now fully “used and useful.”  We disagree.  The facility was designed for a flow of 1500 gpm through the entire plant.  Aside from the settlement basin, given that the flow through the plant is limited to 720 gpm, there is excess capacity in the remainder of the plant.  Ratepayers should not pay for the excess capacity.

Calculating the ratemaking adjustment for this excess capacity requires making certain assumptions.  We will assume that:  

(1) the sedimentation basin is 100% utilized because its output is limited to 720 gpm, and that output approximates the 730 gpm DHS design standard for a plant to meet Clearlake’s requirements; 

(2) the remainder of the plant is 50% utilized because the plant was built for a flow of 1500 gpm but is limited to 720 gpm
;  and, 

(3) the cost of the sedimentation basin is approximately one-quarter or one-third of the total plant cost.  Based on these assumptions, we estimate that only $2.0 million of the $3.1 million plant cost should be allowed in ratebase.

Lastly, we will consider the question: what if SCWC had built a 1050 gpm plant in 1992 as authorized by D. 89-11-017?  Assuming that the 1500 gpm plant that was built in 1992 was proportionately downsized to 1050 gpm, we estimate that to meet DHS’ higher 0.1 NTU standard, the output would have had to be limited to 504 gpm.
  A plant output of 504 gpm is not adequate in light of DHS’ design criteria which calls for plant capacity of 730 gpm for the number of customers at Clearlake.  Also, in hindsight, we know that the maximum recorded demand is 674 gpm.  Thus, Clearlake customers are receiving a benefit in excess of the plant capacity allowed in rates by D. 93-06-035.  Therefore, it is reasonable to allow a total of $2.0 million in ratebase for the Sonoma Treatment Plant.

Comments of Proposed Decision

The proposed decision of Administrative Law Judge Patrick in this matter was mailed to the parties in accordance with Section 311(d) of the Public Utilities Code and Rule 77.1 of the Rules of Practice and Procedure.  Comments were filed by ____________ and reply comments were filed by ______________.

Findings of Fact

1. In D. 89-11-017, the Commission authorized SCWC to construct a treatment plant at a cost of $1.275 million with a capacity of 1,050 gpm.

2. In 1992, SCWC completed a treatment plant at a cost of $3.1 million with a capacity of 1500 gpm.

3. In SCWC’s 1992 general rate case application, the Commission concluded that the plant had excess capacity of approximately 500 gpm or one-third of its total capacity, (D.93-06-035, 49 CPUC2d 511, 519).

4. The Commission allowed the inclusion of $1.5 million of the plant cost in ratebase, and deferred recovery of the remaining $1.6 million.  

5. When the plant was constructed in 1992, the Surface Water Treatment Rule required that the finished water not exceed a 0.5 NTU turbidity standard.

6. In 1993, the Legislature changed the Surface Water Treatment Rule to require that plants constructed in 1993 and thereafter provide finished water that did not exceed a 0.2 NTU turbidity standard, a more stringent requirement.

7. In April 1995, DHS issued its Cryptosporidium Action Plan which sets forth an optimization goal that requires plants to achieve a finished water turbidity not to exceed a 0.1 NTU standard.  DHS reiterated these requirements in its February 1997 Treatment Plant Optimization Criteria and Guidelines.

8. In 1996, the California Legislature enacted Section 116360 of the Health and Safety Code, which requires DHS to take action in response to the health risks posed by Cryptosporidium and other microbiological organisms.  

9. Following a 1997 inspection, DHS recommended that the sedimentation basin be limited to a rate of 720 gpm (0.5 gpm/square foot surface overflow rate) due to the depth of only 8 feet.  

10. The 720 gpm capacity of the sedimentation basin now determines the overall capacity of the plant since all parts of the plant must operate at the same flow rate.  

11. Except for the sedimentation basin, the rest of the plant still has excess capacity.

12. The number of customers in Clearlake District has not increased since 1992 and the recorded output of the plant has not exceeded 674 gpm since September 1993.  Thus, there has been no increase in water requirements.

Conclusions of Law

1. SCWC should not be allowed to reap the full benefit of its initial mistake in oversizing the plant.

2. Notwithstanding SCWC’s initial mistake in oversizing the plant, Clearlake customers are receiving the benefit of a water supply that fully meets the requirements of the Cryptosporidium Action Plan.

3. A reasonable resolution of this matter is for SCWC to be allowed to include in ratebase $2.0 million of the $3.1 million cost of the plant on the basis that 100% of the sedimentation basin is utilized and 50% of the rest of the plant is utilized.

ORDER

IT IS ORDERED that: 

1.  Southern California Water Company is authorized to include in ratebase $2.0 million of the $3.1 million cost related to its Sonoma Treatment Plant.  Decision 93-06-035, is modified accordingly. 

2. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California. 

�  California Code of Regulations, Title 22 §§ 65650 et seq.


�  California Health and Safety Code § 116360.


�  DHS letter dated July 9, 1997.


� 720 ÷ 1500 = 0.48, or approximately 50%.


� Assume that the sedimentation basin is ¼ of the total plant cost:


	100% x ¼ x $3,100,500  = $   775,125.00


	  50% x ¾ x $3,100,500  = $1,162,687.50


				    = $1,937,812.50





  Alternatively, assume that the sedimentation basin is 1/3 of the total plant cost:


	100% x 1/3 x $3,100,500  = $1,033,500.00


	  50% x 2/3 x $3,100,500  = $1,003,500.00


				           $2,067,000.50


Based on the above calculation, it is reasonable to include $2.0 million of the $3.1 million plant cost in ratebase to reflect 100% utilization of the sedimentation basin and 50% utilization of the rest of the plant.


� 720 x 1050 = 504 gpm.�1500
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